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DECISION
Statement of the Case

Raymond P. Green, Adminigtrative Law Judge. | heard this case in Brooklyn, New Y ork
on June 25 2003. The charge in 29-CA- 25181 was filed on October 1, 2002 and the charge in
29-CA-25501 wasfiled on March 21, 2003. A Complaint was issued on December 26, 2002 and
a Consolidated Amended Complaint was issued on May 29, 2003. In pertinent part, the
Consolidated Amended Complaint aleges.

1. That pursuant to an eection conducted on July 25, 2002, in Case No. 29-RC-9852,
the Union, on August 7, 2001 was certified in the following bargaining unit:

All full-time and regular part-time housekeepers, house persons, drivers,
laundry workers, and maintenance employees employed at the Employer’s
Coronafacility, excluding al other employees, front desk employees,
clerica employees, guards and supervisors as defined in the Act.

2. That on or about June 14, 2002, the Respondent, by Tony Marino and George
Serrano, solicited grievances, impliedly promised to remedy such grievances and promised to
reimburse medica expenses and lost wages resulting from on the job injuries.

3. That on or about June 14, 2002, the Respondent, in an effort to persuade employees to
abandon their support for the Union, granted the following benefits:

(& A lunchroom furnished with tables, chairs, arefrigerator, water cooler, sofa,
televison and clock.

(b) A fan in the laundry room.



10

15

20

25

30

35

40

45

JD(NY)—49-03

(c) A 15-minute bregk time in the morning and a 15-minute bregk time in the
afternoon.

(d) Assignment of work to housekeeping employees of only one or two floors.
(€) Issued new vacuum cleaners.

4. That on or about July 2, 15 and 22, 2002, the Respondent threatened employees with
the loss of employment and with unspecified reprisds if they chose to be represented by the
Union.

5. That on or about July 22, 2002, the Respondent threastened employees with |oss of
employment.

6. That on or about July 26, 2002, the Respondent unilateraly ingtituted a new practice
that required employees to change their clothes outside their working time and thereby
unilateradly reduced their number of paid hours.

7. That on or about July 26, 2002, the Respondent unilaterally and without notice to or
bargaining with the Union, ingtituted a new practice whereby it required employees to remain on
duty beyond their norma working hours in order to receive time and haf pay for each room
cleaned in excess of 15 rooms per day. It isaleged that prior to July 26, the Respondent paid
such premium pay even if extrarooms were cleaned during the employees norma 8 hour day.

8. That in late January 2003, the Respondent by Antje Eichinger, its Generd Manager,
unilaterdly and without notice to or bargaining with the Union, discontinued its practice of
permitting employees to have a 15-minute bresk in the morning and a 15-minute bresk in the
afternoon.

9. That in late February 2003, the Respondent, without notice to or bargaining with the
Union, distributed a new employee handbook that made the following unilateral changes.

(&) Prohibited employees from using personaly owned locks on their lockers.

(b) Prohibited employees from removing their uniforms from the facility and made the
Respondent responsible for the cleaning and repairing of uniforms.

(c) Prohibited employees from punching in more than 6 minutes before the sart of their
shifts.

(d) Required full-time employees to work an overage of 40 hours per week and provided
that they would convert to part-time status if they worked less than an average of 21 hours per
week in two consecutive weeks.

(e) Granted one personnd day off per calendar year.

(f) Defined the accrua of sick leave to be amaximum of 3 days per cdendar year and
2
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crested new rules and pendties governing the use of sick leave, for example by excluding part-
time employees from sick leave benefits and restricting Sck leave from being used in increments
of lessthan afull workday.

(9) Eliminated providing for holiday pay on areligious equivalent of Chrismas day.

(h) Described vacetion leave in increments of weeks and diminated the ability of
employees to carry over unused vacation leave to the next year.

(1) Permitted employees to take up to 2 unpaid hours to vote in dectionsif polls are not
open during the employee’ sregular off duty hours.

(j) Provided a separation policy requiring 2 weeks written notice of resignation.
(k) Indtituted a drug and acohol-testing program.

On the entire record, including my observation of the demeanor of the witnesses, and
after consdering the briefsfiled, | make the following

Findings of Fact
[. Jurisdiction

The Respondent admitsand | find thet it is engaged in commerce within the meaning of
Section 2(2), (6) and (7) of the Act. It dso isadmitted that the Union is alabor organization
within the meaning of Section 2(5) of the Act.

Il Alleged Unfair Labor Practices
(a) Pre Election Activity

The Union began organizing employees of the Company in or about June 2002.
Theredfter, it filed a petition for an dection in and pursuant to a Stipulated Election Agreement
executed on, an eection was conducted on July 25, 2002. Asamgority of the employees voted
for representation, the Union was certified as the exclusve bargaining representative on August
7, 2002 in the unit described above. 1

Dolores Munoz testified that in June 2002, the Respondent’ s management, Tony Marino
and George Serrano, held a meeting with the employees to discuss unionization.  Her testimony
was not challenged and therefore is taken as correct.

At the June meeting, Marino said that he was there to hear al of the problems and to see
if he couldn't find out how to resolve them. He said that this was the opportunity that the
employees had to speak about dl of their problems. An employee named Miledi explained that

1 Although not relevant to the issues in this case, the Respondent wished to note that athough the
unit description included drivers, there were no drivers employed at the time of the election.
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the employees were working on four and five different floorsin the course of oneday. (The
hotel has eight floors and about 35 rooms per floor). Another employee, Beverly, sad that
employees didn't have a place to eat lunches. She said that they didn't have arefrigerator and
didn’'t have amicrowave to heet their food. She adso complained that the employees didn’'t have
enough vacuum cleaners. Employees Luba and Nisveta complained that the laundry was too hot
and had no ventilation. Nisvestaand Munoz aso said that the employees needed more bresks
during the workday. Munoz complained that ayear earlier, she had injured hersdf on the job,
that her hospital bills were unpaid, and that she had lost about 10 days pay due to her absence
fromwork. Finally, another employee, Venecia Gonzales said that she had broken a toe, had lost
work and had not had the bills paid.

In response to the complaints, Serrano said that that he was going to give the employees a
fifteen- minute bresk in the morning and a fifteen-minute bresk in the afternoon. (Thisin
addition to the half hour lunch break that the employees dready had). He aso told Munoz that
he would make sure that her bills were paid and that he was going to pay her for her lost days.
In response to Venecia Gonzales' recitation of her injury, Serrano passed around a sheet of paper
so that dl of the employees could write down the accidents that they had incurred on the job.

According to the uncontradicted testimony of Munoz, on the day after the meeting, she
was assigned to work on only two floors and this continued thereefter. In addition, she testified
that the Company sat up alunchroom in the basement that had tables and chairs dong with a
refrigerator, microwave, televison, and asofa Munoz dso testified that the Company indaled
alarge fan in thelaundry room.

Munoz testified that severd days later, the employees were told that they would be
alowed to take a 15 minute bregk in the morning and a 15 minute breek in the afternoon. She
aso testified that new vacuum cleaners were purchased and arrived at the hotdl.

According to Munoz, sometimes later in June 2002, Mitchdll told her that he had paid her
hospitdl billsin reation to the job rdated injury.

On Jduly 2, 2002, the Respondent sent a letter to the employees concerning the upcoming
eection. Thisdated in pertinent part:

Please DON'T WASTE YOUR HARD-EARNED MONEY on this union and get
nothing in return. It is because they want to get $38 a month from each of you

that they are trying to get afoothold here at the Ramada Plaza. We strongly
believe that no union is necessary and that Loca 758 would only be harmful to

the specid relationship that we now enjoy.

Remember, the union can get you nothing unless we, the Employer agreeto it.
Please don't vote to bring in an outsider to come between us. Y ou have agood
sdary and benefits and we have had a good relationship up until now - and we
would hate to have it ruined.

On July 15, 2002, the Company sent another letter to the employees. In pertinent part
this Sated:
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Asyou know, the union dection will take place on Thursday, July 25, 2002. And,
by now, you must have run into the union organizers. They often like to bother you
at lunch hour, before or after work or a home. We don't think these tactics are

necessary.

Here are some questions you may want to ask the union “sdesman” before the
eection. (We bet that he won't give you any honest answers).

* * * *

6. Could you lose your job if the union makes you go out on economic srike? (The
answer is— YES)

According to Munoz, in duly, the Company held another meeting, which the employees
were required to attend. She testified that there was a man who introduced himself as Steve and
described himsdlf as one of the owners. This Steve told the assembled employees thet there was
going to be an eection and that the employees have to think about that because the Union
requires the workers to make strikes. She testified that Steve said that if there was a strike, the
employees could lose their jobs. Munoz dso Satesthat he said that if the employees struck, the
law alowed the Company to take new employees because they had to clean the hotdl.

(b) Post Election Activity

As noted above, the election was held on July 25 2002 and the Union obtained amgority
of the votes cast. Because no Objections were filed, the Union was certified on August 7, 2002.

The General Counsdl alleges that the Respondent, after the eection made certain
unilateral changesin the terms and conditions of the represented employees and did so without
offering to bargain about these changes with the Union before they were indituted. Below isa
description of the various changes made, and there is no dispute that these were made without
prior notice to or prior bargaining with the Union.

On duly 26, 2002, the day &fter the eection, the employees were told that from now on, if
they wanted to get paid extrafor cleaning more than the 15 room quota per employee during the
norma work day, they would have to remain on duty past their norma work time so that the
extratime would be accounted for by actudly clocking out. That is, before this change, if an
employee cleaned, for example 17 rooms during her norma 8 hour day, she would be paid for an
extra hour that day even though she didn’t have to actualy be on the premises for the extra hour.
Now, however, she would have to remain on the premises and clock out after being present
during the extra hour. Thus, the inducement to work harder during one€' s norma workday was
eiminated, as was the ability of employees to earn extra money within the normally alotted
time.

Also, on or about July 26, the employees were notified that they no longer could change
into their work uniforms before clocking into work. Additionaly, they were told that they would
have to change back into ther civilian cothes after clocking out. The latter change was
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eliminated after a couple of weeks, but the employees gill were required to change into their
uniforms before punching in on the time clock.

In January 2003, the employees were informed that the two 15 minute breaks that had
been granted to them before the eection were being rescinded. They weretold that this
rescinded benefit would be replaced with a persond day off.

In or about February 2003, the Respondent distributed a new employee handbook, which
made certain changes in its employees working conditions and benefits. Some of these changes
weretrivid, but others were of more substance.  Asto the more substantive changes, some were
detrimenta to the employees whereas as some were more beneficid. The changes contained in
the new handbook, which the Generd Counsd aleges to have been unilaterdly made, are as
follows

Whereas previoudy, the employees could use their own locks, the new handbook
prohibited this and required employees to use company owned locks for their lockers.

Whereas employees had previoudy been responsible for cleaning and repairing their own
uniforms, and were allowed to take them home for that purpose, the new handbook prohibited
employees from taking their uniforms home and provided that the uniforms would henceforth be
cleaned and repaired by the housekeeping department.

Whereas employees had previoudy tended to punch in 10 to 15 minutes prior to the Sart
of their shifts, the new handbook stated that employees would be subject to disciplineif they
punched in more than 6 minutes prior to the Sart of their shift.  (In the previous practice,
employees were not paid for the extratime, but they were not subject to discipline for punching
in early).

Wheresas the previous handbook stated that the normal workweek would be 37 ¥2 hours
for full-time employees, dlowing for ahaf hour med period, the new handbook stated that full
time employees would be expected to work an average of 40 hours per week. The new
handbook aso defined afull time employee as one who works less than an average of 21 hours
per week for two consecutive quarters.  (In terms of the workweek, it should be noted that the
37%2 hour workweek with the half hour medl period, is the same as a 40-hour workweek and the
Respondent asserts that in this respect there was no change a dl).

Whereas previoudy, employees did not have a personnd day off, the new handbook
states that each employee has one persona day per year to be used at their convenience.

The previous handbook provided that sick leaveis accrued at ¥4 day per month of
continuance employment and there was no prohibition on employees carrying over unused leave
into the following year. Additiondly, the old handbook alowed part-time employeesto be
eigiblefor Sck leave and permitted the use of Sck daysin lessthan full day increments. The
new handbook states that employees accrue sick leave at 3 days per month and that they cannot
be carried over to the next year. Additiondly, the new handbook provides that part time
employees are not eigible for sick leave and that sick days must be used in full day increments.

Wheresas the old handbook included a paid holiday for Christmas or for ardigious
6
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equivaent, the new handbook’s list of holidays included Christmas but does not alow for an
equivadent.

The old handbook alowed 5 days of vacation after 1 year; 10 days after 3 yearsand 15
days after 5 years. The new handbook provides that employees are entitled to 1 week after 1
year; 2 weeks after 3 years, and 3 weeks after 5 years. Since the company has dways defined a
week as being 5 days, the benefit is the same, dbeit described in a different way.

The old handbook had no provision for jury duty, whereas the new handbook provides
that an employee who servesjury duty will receive the difference between her regular earnings
and thejury duty fee.

The old handbook had no provision for time off to vote, whereas the new handbook gives
employees up to 2 hours off for the purpose of voting if the voting polls are not open during an
employee' s off hours.

The old handbook had no provision requiring employees to give notice before quitting,
whereas the new handbook purports to require an employee to give 2 weeks notice before
resgning. (I am not sure how such arule would be enforcegble).

Whereas the old handbook had no provision for rehiring, the new handbook states that
employees who have resigned in good stlanding will be considered if they seek reemployment.

Whereas previoudy there was no provision or practice regarding drug or acohol testing,
the new handbook contains such a palicy.

[l Analysis
(@) The pre-election allegations

The testimony shows that in June 2002, management held a meeting with employeesto
discuss unionization and that Marino told employees that this was the opportunity for the
employees to speak about dl of their problems. In response to complaints about work
scheduling and other conditions of employment, the Company promised to give the employees
fifteen minute bresks in the morning and afternoon, in addition to their existing half hour lunch
break. On the following day, the Company told the employees that they would be assigned to do
only two floors per shift. Additiondly, afan wasingdled in the laundry room, and alunchroom
was set up which had arefrigerator, microwave oven, televison, sofa, efic. New vacuum
cleaners were aso issued.

These actions by the Respondent congtituted illegal grants of benefits inasmuch as they
were made at atime when an election petition was pending and therefore, it must be presumed,
in the albsence of evidence that they were part of an existing practice or that they were planned
beforehand, as being designed to influence the outcome of the dection. NLRB v. Exchange
Parts Co., 375 U.S. 405 (1963); Baltimore Catering Co., 148 NLRB 970 (1964). Further, these
actions also condtituted violations of Section 8(a)(1) under the theory that they were anillegd
“golicitation of grievances’ when accompanied by ether the promise of, or the granting of
benefits to resolve such grievances, in the context of an eection or union organizing campaign.

7
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Fast Food Merchandise, 291 NLRB at page 906; A.J.R. Coating Division Corp., 292 NLRB 148,
163 (1988); Uarco, Incorporated, 286 NLRB 55 (1987).

The Generad Counsel dso dleges that the Respondent violated the Act when it promised
to reimburse employees for lost wages and medicd billsincurred from work place injuries. One
might assume that such promises were merely consstent with what the Company was obligated
to do under New Y ork State’' s Workers Compensation law. Nevertheless, the Respondent did
not present any evidence that these promises were made because it was required to do so under
State law and therefore, | cannot say that it has overcome the presumption that the promises
made at atime when the dection was pending, was designed not to influence its outcome.
Therefore, | shall conclude that the Respondent violated Section 8(a)(1) of the Act.

The General Counsdl dleges that the Respondent made threats of reprisal. He contends
that these threats were made ordly a ameseting in July 2002 and in two memoranda that were
distributed to employees.

The July 2 memorandum reads:

Please DON'T WASTE YOUR HARD-EARNED MONEY on thisunion and
get Nothing inreturn. It is because they want to get $38 a month from each of
you that they are trying to get afoothold here a the Ramada Plaza. We strongly
believe that no union is necessary and that Loca 758 would only be harmful to
the specid relationship that we now enjoy.

Remember, the union can get you nothing unless we, the Employer agreeto it.
Please don't vote to bring in an outsider to come between us. Y ou have agood
sdary and benefits and we have had a good relationship.

With respect to the July 15 memorandum, the Generad Counsdl contends that this
conditutes athreat of job loss when it stated: “ Could you lose your job if the union makes you
go out on economic strike? (The answer is— YES).”

Asto the meeting, the evidence shows that the employees were told by an owner thet if
there was a trike, they could lose their jobs and/or that if the employees struck, the law alowed
the Company to take new employees because they had to clean the hotdl.

With respect to the remarks about strikes, both the Board and the Courts have alowed an
employer to hire permanent replacements for employees who engage in an economic strike.
NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1938); 2 Laidlaw Corp., 171 NLRB
1366 (1968), enfd. 414 F.2d 99 (7th Cir. 1969). Thus, even though some employees may wind
up losing their jobs because of their union or concerted protected activities, this is not construed
asbeing illega because of an employer’s perceived need and corresponding right to continue its

2|n NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1938), the Court found that the
Employer had violated Section 8(a)(3) when it refused to reinstate certain of the strikers, not because they
had been replaced, but because they were the most active union supporters. The Court’ s opinion assumes
without explication, that an employer may hire permanent replacements, finding however that this was
not the reason for the refusal to reinstate some of the strikers.
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business operations in the face of an economic srike.

In Eagle Comtronics, Inc., 263 NLRB 515, 516 (1982), the Board held that an employer
does not violate the Act if it merdly states to employees what the law is; that strikers can be
replaced by permanent replacement. However, in Baddour Inc., 303 NLRB 275 (1991), where
the Employer’ s stlatements about permanent replacements make specific reference to job loss, the
Board has viewed them as being unlawful. The phrase “lose your job,” conveysto ordinary
employees the message that employment will be terminated. If reference to permanent
replacement is coupled with athreeat of job loss, “it is not reasonable to suppose that the ordinary
employee will interpret the words to mean that he/she has a Laidlaw right to return to the job.”

See dso Larson Tool Stomping Co., 296 NLRB 895; Sygma Network Corp., 317 NLRB 411
(1995). In addition, statement should be viewed in context of other threatsif made. Duramax
Inc., 307 NLRB 213 (1982); Mediplex of Danbury, 314 NLRB 470, 471 (994); Mack’ s Markets,
Inc., 288 NLRB 1082 fn. 3 (1988); Gino Moreno, 287 NLRB 1327 (1988).

In cases of thiskind, difficult credibility issues may arise because employees, in my
experience, have honestly believed that what they heard was that they would befired, even
though told otherwise lawful statements to the effect that the Employer can permanently replace
economic drikers.  And since in many ingtances, permanently replaced employees never do
manage to get their jobs back, such an interpretation of what was said, is quite foreseeable and
reasonable. 3

Nevertheless, we do not have a credibility problem in this case, inasmuch as the written
satements made by the Respondent explicitly states thet if the employees engage in a dirike, they
could lose their jobs. This statement is not quaified in any way and in this repect, | conclude
that the Respondent has violated Section 8(a)(1) of the Act.

With respect to the statements in the July 2, memorandum, the Generd Counsd relieson
Sorktowne Products, Inc., 169 NLRB 974, 979 (1968). In that case the Administrative Law
Judge, in a context where numerous other violations occurred, held that the Respondent illegally
threatened employees with reprisals when in a speech, its manager stated:

3 The balance set between the right of employees to engage in economic strikes without loss of their
employment status and an employer’s contrary right to continue operating its business by using
permanent replacements appears to be based on a number assumptions about which there is little or no
empirical evidence and which might therefore be a suitable subject for research. For example; to what
extent, if any, are potential workers reluctant to work as temporary strike replacements as opposed to
taking such jobs on a permanent basis? With the growth of contingent workers and temporary
employment companies, and the lessening of any socid stigmafor crossing picket lines, isit true that
employers faced with an economic strike cannot find temporary replacements without offering permanent
positions? When permanent replacements are hired, what is the average time that strikers are reinstated
after making an unconditiona offer to return to work? To what extent, if any, are economic strikers never
reinstated after permanent replacements are hired? |s there any rational and empirical justification for
changing the present rules so that economic strikers, even if replaced, are guaranteed reinstatement, if not
immediately, then within some specificaly defined period of time after an offer to return has been made?
(Perhaps 6 months).
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“... [uniong] cannot guarantee us anything except trouble. We are firmly
convinced that if aunion wereto get in here, it would work to our serious harm,
yours and mine. This union would be asource of trouble, strife and
misunderstanding. It would turn our now warm relationship into a cold and
formd thing. Unions do not like for management and employees to have awarm
relationship or to get dong well together and we know the union’ s fear of friendly
dedlings between you and your management.... They [i.e. uniong| solve your
problem? Surethey do, most of the problems you wouldn't have to begin with if
the union wasn't there.... Would we get dong as wdll together if aniron curtain
dropped between us. | do not bdieve this union could solve any problemsred or
imagined which we may have in this shop, any more than you could solve your
problems a home by cdling in your mother in law to straighten out your affairs.
Thisisaserious maiter. If you think aunion would bring trouble to us, as|
sincerdly do, you can express yourself and work againg this union regardless of
whether you signed a union card or nat....

In my opinion, the statements in the Respondent’ s July 2 memorandum, athough closeto
the edge, are not like the overheated rhetoric contained in the Sorketowne case, particularly with
respect to the latter’ s references, (to the iron curtain), implying that the selection of aunion
would be unpatriotic. Moreover, the Respondent’ s statements should be read in the total context
of the July 2 memorandum, which essentidly makes alegaly accurate assertion that any new
benefits achieved through a union, must come as aresult of negotiations. Therefore, in this
respect, | shdl recommend that the alegation in the Complaint relating to the July 2
memorandum be dismissed.

(b) Post Election Unilateral Changes

Once the Union won the eection, and in the absence of valid Objections to the Election, it
attained the gtatus of exclusive bargaining representative.  As such, the rlaionship between the
Employer and its employees changed so that instead of being alowed to ded directly with its
employees, the Respondent was now required by law to firgt notify and offer to bargain with the
Union before making any changes in the exigting terms and conditions of employment. NLRB v.
Katz 369 U.S. 736 (1961). Inthisregard, an employer violates Section 8(a)(5) the Act if, in the
absence of alegitimate impasse, it makes changes, (for better or worse), in the existing wages,
hours, or other terms and conditions of employment, without firgt notifying and offering to
bargain with the Union unless, the changeisinsubstantiad. Murphy Diesel Company 184 NLRB
757 (1970) enfd. 454 F.2d 303 (7th Cir., 1971).

The Respondent’ s obligation to bargain before making changes commences not on the date
of the Certification, but on the date of the dection. Thus, in Mike O’ Connor Chevrolet, 209
NLRB 701, 703 (1974), the Board held that where an employer’ s Objections to the election have
been rgected, the bargaining obligation commences as of the date of the eection. The Board
gated; “ Absent compelling economic circumstances for doing so, an employer acts at its peril in
making changes in the terms and conditions of employment during the period that objectionsto
an dection are pending and the final determination has not yet been made.” See dso Han-Dee
Pak, Inc., 253 NLRB 898 (1980) for the same result where chalenged ballots were at issue and
delayed the issuance of a Certification.

The Respondent’ s assertion that no violation can occur if the Union failed to ask for
bargaining after a change has been made, is Smply not the law.

10
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The Respondent made a series of unilateral changes in terms and conditions of
employment without firgt giving notice to or bargaining with the Union. Those changeswhich |
have concluded violate Section 8(a) (5) and (1) of the Act are asfollows:

On or about June 26, 2002, the Respondent changed a method of paying employees for
cleaning extrarooms within their norma work hours by eiminating a haf hour bonusfor each
extraroom cleaned.

On or about June 26, 2002, the Respondent changed the existing practice and required

employees to change into their uniforms before clocking in for work and required them to punch
out before changing into their civilian dothes.

In or about January 2003, the Employer iminated the two fifteen minute bresks that it
had ingtituted before the dection. The fact that the ingtitution of these breaks origindly was an
illegd grant of benefit to affect the results of the eection, does not detract from the fact that by
the time of their dimination, they had become an established term and condition of employment.
(Nor might I add, would aremedy for theillega grant of benefit, require the Respondent to
diminate the benfit granted).

In February 2003, the Respondent issued a new employee handbook which in certain
materia ways, changed the terms and conditions of employment. Among the unilateral changes
were (a) theinditution of a pendty if employees clocked in more than Six minutes prior to the
dart of their shifts; (b) the granting of a personne day off; (c) changesin the accrua of sick
leave and the ability to carry over unused sick leave; (d) achange in holidays by diminating the
ability of employeesto have an equivdent to Chrismeas; (€) the granting of jury duty and voting
time off; (f) the establishment of a drug and acohol testing program and (g) a changein the
definition of who is a part-time employee dong with the dimination of sck leave for part timers.

Conclusions of Law

1. By soliciting grievances and by promising and granting benefits to its employees for
the purpose of dissuading them from voting for or supporting Loca 758, Hotel and Allied
Services Union, SEIU, AFL-CIO, the Respondent has violated Section 8(8)(1) of the Act.

2. By threatening employees with discharge and reprisal if they supported the Union or
engaged in an economic gtrike, the Respondent has violated Section 8(a)(1) of the Act.

3. By making unilaterd changes in the terms and conditions of employment without
giving the Union prior notice and an opportunity to bargain, the Respondent has violated Section
8(a)(1) and (5) of the Act.

Remedy
Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

Inasmuch as | have concluded that the Respondent has made certain unilaterd changes
11
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with respect to terms and conditions of employment, | shal recommend that it return to its
preexisting practices and that it bargain until agreement is reached or until the partiesreach a
good faith impasse. In this regard, since the new employee handbook issued in February 2003,
contains many of the changes, it is recommended that it be withdrawn in its entirety, and that any
and dl changes from the pre-existing handbook be subject to bargaining.

Further, | shal recommend that any employees who were adversely affected by the
various unilatera changes be made whole for any loss of wages they may have suffered.
Interest on the amountsis to be computed on a quarterly basisin accordance with New Horizons
for the Retarded, 283 NLRB 1173, (1987).

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended: *

ORDER
The Respondent, Ramada Plaza Hotdl, its officers, agents, successor, and assigns, shall
1. Cease and Desist from
(8 Saliciting grievances and promising or granting benefits to its employees for the
purpose of dissuading them from voting for or supporting Loca 758, Hotel and Allied Services
Union, SEIU, AFL-CIO, or any other labor organization.

(b) Threatening employees with discharge and reprisa if they support the Union or
engage in an economic drike.

(¢) Refusing to bargain in good faith with the Union concerning wages, hours and other
terms and conditions of employment and before making any changes in those terms and
conditions of employment.

(d) In any like or related manner interfering with employeesin the exercise of the rights
guaranteed to them by Section 7 of the Act.

2. Takethefollowing affirmative action necessary to effectuate the palicies of the Act.

(&) Revoke the changes found to have been made without bargaining and revoke the new
employee handbook that was issued in or about February 2003.

(b) Upon request, bargain in good faith with the certified collective bargaining
representative regarding the changes described above.

(c) Make whole any employees affected by the unilaterd changesin the manner

4 |f no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
by the Board and al objections to them shall be deemed waived for all purposes.
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described in the Remedy Section of this decision.

(d) Preserve and, within 14 days of arequest, or such additiond time as the Regiond
Director may allow for good cause shown, provide a a reasonable place designated by the Board
or itsagents dl payroll records, social security payment records, timecards, personnel records
and reports, and al other records, including an dectronic copy of such recordsif stored in
electronic form, necessary to analyze the amount of backpay due under the terms of this Order.

(€) Within 14 days after service by the Region, post @ its facility in Corona, New Y ork,
copies of the attached notice marked “ Appendix.” © Copies of the notice, on forms provided by
the Regiona Director for Region 29, after being Sgned by the Respondent’ s authorized
representative, shal be posted by the Respondent immediately upon receipt and maintained for
60 consecutive days in conspicuous places including dl places where notices to employees are
customarily posted. Reasonable steps shall be taken by the Respondent to ensure that the notices
are not atered, defaced, or covered by any other material. In the event that, during the pendency
of these proceedings, the Respondent has gone out of business or closed the facility involved in
these proceedings, the Respondent shall duplicate and mail, at its own expense, a copy of the
notice to al current employees and former employees employed by the Respondents at any time
since June 14, 2002.

() Within 21 days &fter service by the Region, file with the Regiona Director asvorn
certification of arespongble officid on aform provided by the Region attesting to the steps that
the Respondent has taken to comply.

Dated, Washington, D.C.

Raymond P. Green
Adminigrative Law Judge

S If this Order is enforced by a Judgment of the United States Court of Appeals, the words in the
notice reading “POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD” shall read
“POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES COURT OF APPEALS
ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD.”
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Gover nment

The Nationa Labor Rdations Board has found that we violated the Nationa Labor Relations Act
and has ordered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

Toform, join, or assst any union

To bargain collectively through representatives of their own choice

To act together for other mutua aid or protection

To choose not to engage in any of these protected concerted activities.

WE WILL NOT solicit grievances and promise or grant benefits to our employees for the
purpose of dissuading them from voting for or supporting Loca 758, Hotel and Allied Services
Union, SEIU, AFL-CIO, or any other labor organization.

WE WILL NOT threaten employees with discharge or reprisd if they support the Union or
engage in an economic drike.

WE WILL NOT refuse to bargain in good faith with the Union, concerning wages, hours and
other terms and conditions of employment before making any changes in those terms and
conditions of employment.

WE WILL NOT inany like or related manner interfere with employeesin the exercise of the
rights guaranteed to them by Section 7 of the Act.

WE WILL upon request, bargain with the certified representative about the changes in the terms
and conditions of employment described above.

WE WILL our employees whole, with interest for any loss of earnings that they may have
auffered as aresult of the unilateral changes described above.

Ramada Plaza Hotd

(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce
the National Labor Relations Act. It conducts secret-balot eections to determine whether
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employees want union representation and it investigates and remedies unfair labor practices by
employersand unions.  To find out more about your rights under the Act and how to filea
charge or dection petition, you may speak confidentialy to any agent with the Board' s Regiond
Office st forth below. 'Y ou may dso obtain information from the Board' s website:
www.nlrb.gov.
One Metro Tech, Jay Street and Myrtle Avenue, Brooklyn, NY 11201-4201. Hours: 9 am. to
5:30 p.m.
THISIS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THISNOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAY S FROM THE
DATE OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY
ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THISNOTICE OR
COMPLIANCE WITH ITSPROVISIONSMAY BE DIRECTED TO THE ABOVE
REGIONAL OFFICE'S COMPLIANCE OFFICER, 860-240-3528.
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